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Petitioner appeals the June 7, 2000 deci sion of
Adm ni strative Law Judge WIlliamR NUIIins,Eldenying
petitioner’s challenge of the Adm nistrator’s denial of
petitioner’s application for an unrestricted, first-class airman

medi cal certificate, pursuant to sections 67.113(b), 67.213(b)

! The initial decision is attached.
7344A
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and 67.313(b) of the Federal Aviation Regul ations (“FARS”).EI We

grant petitioner’s appeal.

Petitioner is a DC-9 Captain for Northwest Airlines. On
August 19, 1997, during a routine nmedical exam nation by Dr.
CGerald W Bock, an FAA-designated Aviation Medical Exam ner (AME)
for Northwest Airlines, petitioner was tentatively diagnosed with
i di opat hi c hypertrophic subaortic stenosis (IHSS), and issuance

of his medical certificate was deferred pendi ng additi onal

2 Sections 67.113(b) (1), 67.213(b)(1) and 67.313(b)(1), 14 CF.R
Part 67, constitute a set of identical provisions relating to
first-, second-, and third-class nedical certificates. W cite
here, in relevant part, only the first-class provisions in the
set:

§ 67.113 GCeneral nedical condition.

The general nedical standards for a first-class airman
medi cal certificate are:
* * *

(b) No other organic, functional, or structural disease,
defect, or limtation that the Federal Air Surgeon, based on
the case history and appropriate, qualified nedical judgnent
relating to the condition finds—

(1) Makes the person unable to safely performthe duties
or exercise the privileges of the airman certificate applied
for or held; or

(2) May reasonably be expected, for the nmaxi mum duration
of the airman nedical certificate applied for or held, to
make the person unable to performthose duties or exercise
t hose privil eges.

* * *

At the hearing, the manager of the FAA's Ofice of Medicine
testified that the FAA offered petitioner a restricted, second-
class certificate. The Board has no jurisdiction to review
matters pertaining to a restricted nedical certificate, however,
and this opinion only pertains to petitioner’s qualification to
obtain unrestricted nedical certification
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testing. Subsequently, over the course of the next several

weeks, petitioner submtted to additional testing, including an
echocardiogram thalliumstress tests, an ECG and bl ood work, by
Dr. Roger J. Cunningham a cardiol ogist, and his associate, Dr.
M Brent Addington. Dr. Addington noted, in his August 20, 1997
echocar di ography consultation report, that petitioner’s |eft
atriumwas “[d]ialated” to 51 mllinmeters [(“mi)] and that he
had a left ventricular wall thickness of 19 nm “consistent with
| eft ventricular hypertrophy.” Dr. Addington s report concl uded
that petitioner has asymmetric septal hypertrophy consistent with
| HSS. Dr. Addington’s report also noted that petitioner had a
“[ p] eak gradi ent across the aortic valve of 3.3 [neters per
second] consistent with outflow tract obstruction.” Dr.
Addi ngton’s report also noted that the echocardi ogram showed t hat
petitioner had “systolic anterior notion of the mtral valve
consistent with IHSS” and an increased “a” wave “across the
mtral valve consistent with |eft ventricular non-conpliance.”
Joint Appendix (“JE’) at 181-182. Dr. Cunni ngham concl uded t hat
“the diagnosis of hypertrophic cardionyopathy [(“HCM)] wth
obstruction is very clear.” Dr. Cunni nghamrecomended no
treat ment because petitioner was asynptomatic, but anticipated
nmonitoring petitioner’s condition “at intervals.” JE at 172-174.
HCM is a di sease of the heart mnuscle, usually evidenced by

an abnormal thickening of the ventricular septum Transcript
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(“Tr.”) 1 at 299. 8 Even t hough the ventricul ar heart wall

t hi ckens, the heart cavity remains small or normal sized. Tr.

at 233. HCMis a heterogeneous disease; not all patients with
HCM have the sanme features. Tr. | at 229-230; 232. However,
common features of HCM patients are outfl ow obstruction (a non-
constant obstruction of the flow of blood fromthe left side of
the heart to the aorta), diastolic dysfunction (inproper filling
of the left ventricle), and acute atrial fibrillation (causing
the atria to no | onger properly contract, and, in HCM patients,
potentially resulting in reduced diastolic filling and cardi ac
output). Tr. | at 234-237; 240; 327. A mnority of HCM
patients, |less than one-third, also have an enlarged |eft atrium
Tr. | at 238.

The reports of Drs. Addi ngton and Cunni ngham along with the
underlying raw data, were forwarded to the FAA Aeronedi ca
Certification Division, where they were reviewed by a panel of
FAA cardi ol ogi cal consultants. The FAA cardi ol ogical consultants
recommended that petitioner be denied airman nedi cal
certification, and, by letter of October 9, 1997, Dr. Stephen
Carpenter, of the FAA Aeronedical Certification Division, denied
petitioner’s application for an unrestricted airman nedi cal

certificate. Dr. Carpenter’s letter explained that petitioner’s

® The hearing was bifurcated. Transcript | refers to the
Decenber 14, 1999 portion of the hearing. Transcript Il refers
to the January 10, 2000 portion of the hearing.
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nmedi cal certificate application was deni ed pursuant to Federal

Avi ation Regulation (“FAR’) sections 67.113(b), 67.213(b) and
67.313(b) because of “available information which reveals a
hi story of asymretric septal hypertrophy and [IHSS].” JE at 17.

After the FAA denial of his nedical certificate application,
petitioner sought |egal counsel, who contacted Dr. Barry J.
Maron, Director of Cardiovascul ar Research at the M nneapolis
Heart Institute and an expert on HCM for additional eval uation.
Dr. Maron requested that petitioner undergo additional testing,
whi ch petitioner elected to have perforned in Puerto Rico by Dr.
Raul A. Jimnez. Dr. Jimnez's tests included ECGs, a col or
Doppl er conti nuous wave el ectrocardi ogram several other
el ectrocardi ograns, and a 24-hour Holter nonitor. |In a Decenber
17, 1997, report addressed to Dr. Cunningham Dr. Jinenez stated
that petitioner “underwent an echocardi ographi c exam nation that
showed mar ked hypertrophy of the basal septum and mld
hypertrophy of the other segnments.” Dr. Jimnez' s report also
stated that petitioner’s “1V septum showed a wall thickness of
2.0 [centineters]” and that petitioner had a “resting gradient of
16 mHg.” Dr. Jimnez noted that “[n]o marked atrial enlargenent
was found[.]” Dr. Jimnez concluded that petitioner was at “low
risk for [sudden cardiac death].” JE at 250-251.

Upon receipt of Dr. Jimnez s report, and the underlying raw
data, Dr. Maron prepared a report for petitioner’s counsel. Dr.

Maron’ s report noted that petitioner “clearly has [HCM, probably
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with mld ... outflow obstruction.” He noted “a noderate degree

of left ventricular wall thickening (i.e., 20 mm ... confined to
the anterior basal ventricular septuni and a “[l]eft atrial
dinmension ... enlarged at 51 mm” Dr. Maron's report stated that
a "left atrial dinmension [greater than] 50 nm suggests a distinct
risk for atrial fibrillationin [HCM." Dr. Maron's report
concluded that petitioner's risk for sudden cardiac death
"appears to fit the lowrisk profile ... with the exception that
his left atrial enlargenment places himat risk for atrial
fibrillation in the future.™ Dr. Maron's report also cautioned
that "judgnent about the risk can not be absolute and there
remai ns a chance of sudden col |l apse or |oss of consciousness.”

He concl uded that he could not support a petition to reconsider a
denial of petitioner's airman nedical certificate. JE at 1-2.

Dr. Maron provided petitioner's counsel with several nanes
of specialists who m ght be able to provide a second opi nion.
Petitioner's counsel subsequently contacted Dr. WIliamJ.
McKenna, a professor of cardiac nedicine at St. George's Hospital
Medi cal School in the United Kingdom and, also, an expert on HCM
and whom Dr. Maron described as "on top"” of his list of
recommended specialists fromwhomto seek a second opinion. In
March of 1998, Dr. McKenna perforned additional tests upon
petitioner, including an ECG a 48-hour Holter nonitor, and an
echocardiogram Dr. MKenna concluded in a report that the

echocar di ogram "reveal ed norphol ogically mld asymetric septal
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hypertrophy of 16 nmto 18 nmin the anterior septumat mtral

val ve and papillary muscle level"™ and noted that the "left atrial
di mrension was at the upper Iimt of normal for body surface area
(4.7 crr)."EI Dr. McKenna concl uded that petitioner is "not at
significantly greater risk of sudden death or an epi sode of

i npai red consci ousness than a well matched normal mal e ex- snoker
who does not have [FKmd."E JE at 77-79.

Petitioner reapplied for a first-class nmedical certificate
on June 23, 1998, after forwarding Dr. MKenna's report and
underlying test results to the FAA. The FAA-designated AVE, Dr.
Richard A. Kelly, withheld nmedical certification pending further
eval uation, and, on July 21, 1998, in accordance with a
recommendati on fromthe FAA cardi ol ogy panel, the FAA requested
petitioner to undergo a dobutam ne stress echocardiogram JE at
57.

Dr. Petro N hoyannopoul os, also of the United Kingdom and
recommended by Dr. MKenna, perfornmed the dobutam ne stress
echocardi ogram on petitioner on August 20, 1998. Dr.

Ni hoyannopoul os found that petitioner had “[n]ild asymretric
septal hypertrophy with no resting gradient, increasing to a

maxi mum of 196mMHG at nmaxi mal stress” and was “entirely

4 1.e., 47 mMm

> Dr. McKenna's report also stated that the "data set to address”
the “risk of an episode of inpaired consciousness that is not
fatal” is “less well devel oped than that related to the
identification of patients at risk of sudden death." JE at 79.
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asynptomati c throughout with normal bl ood pressure response.”EI

JE at 28. Dr. N hoyannopoul os neasured petitioner's left atrium
as 49 mm and neasured petitioner's ventricular septumas 14 mm

By letter of October 6, 1998, the FAA's Dr. Stephen
Carpenter again denied petitioner's application for an
unrestricted airman nedical certificate. Dr. Carpenter’s letter
expl ai ned that petitioner’s nedical certificate application was
deni ed pursuant to, again, FAR sections 67.113(b), 67.213(b) and
67.313(b) because of “a history of asynmmetric septal hypertrophy
and [IHSS].” JE at 15-16.

Petitioner filed a petition for review of the denial of
medi cal certification on Decenber 4, 1998. 1In response, Dr.
Robert S. Pool e, a cardiol ogi st and manager of the FAA's O fice
of Medicine, requested that Dr. Maron, who had since becone an
FAA consultant, review petitioner's file. By letter dated
Decenber 15, 1998, Dr. Maron generally agreed with Dr. MKenna's
conclusion that petitioner's risk for sudden cardi ac death was
low, but noted that “risk stratification profiles available for
HCM ... address the risk for death and here we are interested
equally in the risk for sudden inpairnment or incapacitation[,]”
and that the risk data cited by Dr. MKenna were “largely
meani ngl ess.” Dr. Maron al so disagreed with Dr. MKenna's

statenent that petitioner’s left atrium neasured by Dr. MKenna

¢ Dr. McKenna, who submtted the results of Dr. N hoyannopoul os's
tests, questioned the clinical significance of dobutam ne-induced
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to be 47 mMm was “at the upper limt of normal[,]” noting that

“normal for an adult male is [less than or equal to] 38 nm?”
Rat her, Dr. Maron opined that:
a left atrial dinension [greater than] 45 mm
(and | believe it is 5 cmhere) in a patient
wi th HCM such as Captain Wade is indicative
of arisk at sonetine in the future for
atrial fibrillation ... an arrhythm a
experienced by fully 20% of all patients with
HCM  The sudden onset of an unexpected
paroxysm of atrial fibrillation could well
| ead to inpaired consciousness and inportant
i ncapacitation in the cockpit, particularly
if this event occurred at a crucial noment.
JE at 6-7.

By letter of Decenber 14, 1998, the FAA' s Federal Air
Surgeon, Jon L. Jordan, reaffirmed Dr. Carpenter's COctober 6
deni al of petitioner's application for a first-class nedical
certificate, explaining that his denial was based on petitioner's
“hi story of hypertrophic abstructive cardi onyopathy.” However,
by letter of Decenber 23, 1998, Federal Air Surgeon Jordan
anended the denial letters of October 6 and Decenber 14 by
expl aining that the denial of petitioner's nedical application
was based on petitioner's "history of [HCM." JE at 3-5.
Petitioner then initiated the present appeal.

Petitioner testified at the hearing, but the bulk of his

case rested on the expert testinmony of Dr. MKenna. The

Adm ni strator rested her case on the expert testinmony of Dr.

(..continued)
gradients in an acconpanying report. JE at 26-27.
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Maron, as well as on the testinony of the FAA's Dr. Poole. Drs.

McKenna, Maron and Pool e all agreed that petitioner's condition
placed himin the lowrisk category for sudden death. The
central issue at the hearing was petitioner's susceptibility to a
non-fatal, incapacitating event while exercising his airmn
privil eges.

In his initial decision, the |aw judge acknow edged t he
expertise of both Drs. McKenna and Maron, and noted that, as Dr.
McKenna stated during his testinony, there was di sagreenent on
t he actual dinmension of petitioner's left atrium The |aw judge
observed: "Depending on which nmeasurenent is used and which
chart is used, [p]etitioner's risk of atrial fibrillation ranges
from22%with a 50 mm neasurenent with Dr. Maron's chart
[citations omitted] to 47 nm neasurenent by Dr. MKenna and no
significant risk of conplications of atrial fibrillation."

Initial Decision at 4. He then concluded that "[p]etitioner and
his witnesses failed ... to prove or establish by a preponderance
of the evidence that there was no risk for having an

i ncapaci tating event that woul d make hi munable to safely perform
the duties or exercise the privileges of [an] airman nedi cal
certificate." 1d.

On appeal, petitioner raises numerous argunments, nost of

whi ch go to issues other than the persuasiveness of the nedical
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testi mony and have no merit.H However, we also read petitioner’s

brief to be an appeal of the |aw judge’s ultimte decision that
petitioner failed to denonstrate that he is nedically qualified
for the certificate he seeks.d The Administrator argues that the
record supports the |aw judge's decision, and urges us to affirm
it B

I n proceedi ngs that chall enge the denial of a nedical
certificate, the burden of proof is on petitioner to establish
his medi cal qualifications by a preponderance of reliable,

probative, and substantial evidence. Petition of Wtter, NTSB

Order No. EA-4500 at 3 (1996). In weighing nedical testinony,

" For exanple, petitioner argues that the law judge erred in
requiring that he neet an inpossible burden of proving that he
was at "no risk" as a condition of obtaining his nedical
certificate, and that it was inproper to allow HCMto be
"absolutely disqualifying" in the absence of a validly-adopted
regul ation or standard to that effect. W read the |law judge's
decision, in context, to say that petitioner failed to prove he
was not at an “unacceptabl e” ri sk.

8 Petitioner also argues that the |aw judge erred in allow ng Dr.
Maron's testinony. This argunent is based on the fact that Dr.
Maron was initially hired by petitioner to assist with
denonstrating he was nedically qualified, and grounded in
petitioner’s conviction that Dr. Maron unscrupul ously | ater
becanme the Administrator’s expert. W are not particularly
troubled by this occurrence, and we note, in this regard, that
our cursory review of the principles behind the physician-patient
privilege indicates that no privilege would attach to the
situation here.

°® Petitioner also seeks oral argunment in connection with this
appeal. However, we have a well-devel oped record before us, and
we do not believe our disposition of this case would be aided by
the presentation of oral argunment. The notion for oral argunent
is therefore denied. See 49 CF. R 8§ 821.48(e).
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the Board reviews expert testinony and draws concl usi ons based on

the quality of the nedical opinion. This quality depends on the
| ogi c, objectivity, persuasiveness, and depth of the nedical

opinion. Petition of Ruhmann, NTSB Order No. EA-3710 at 11

(1992) .

Stated succinctly, Dr. MKenna is of the opinion that while
petitioner has HCM his risk of sudden death or incapacitation is
"extrenmely |l ow, and probably not dissimlar of" any mal e his age
in the general population. Tr. | at 97. Dr. MKenna expl ai ned
that HCM "usual | y devel ops during adol escence and it's usually
conpleted in the sense that the thickening doesn't get worse
after | ate adol escence [or] early adulthood.”™ Tr. | at 71.
According to Dr. MKenna, petitioner probably has had HCM si nce
he was a teenager. 1d. Dr. MKenna explained that the cel
structure found in persons with HCMis nyocyte, that is, "the
nmuscl e cells are conpletely disorganized in relation to each
other" and that the condition is usually inherited. Tr. | at 69-
70; 83. According to Dr. MKenna, npost persons with HCM are
never diagnosed with the condition. Tr. | at. 94.

Dr. McKenna testified that once a patient is diagnosed with
HCM a qualitative and quantitative assessnent is undertaken to
determ ne how the condition is inpacting that patient's life
quality (e.g., a synptomatic assessnent), and whether the patient
is at greater risk as a result of the condition (e.g., a risk

assessnment). Tr. | at 76. On the synptomatic side of the



13
eval uation, Dr. MKenna explained that the patient is queried

about whet her he or she has experienced physical linmtations, or
is capable of living a normal life, and then the patient's
answers are confirmed with objective tests, such as, for exanpl e,
nmet abol i ¢ gas exchange neasurenents to gauge the patient's
physi cal performance to the nmeasured performance expected of a
person of simlar age, gender and physical size. Tr. | at 76-77.
On the risk assessnment side, famly nedical history is eval uated,
especially for instances of premature, sudden death, as well as
the results of Holter nonitor testing and the patient's bl ood
pressure response to exercise testing. Tr. | at 77-78; 84.
Turning to the particulars of petitioner's condition, Dr.
McKenna expl ai ned that his synptomatic assessnent reveal ed that
petitioner "has no synptons and he |l eads a nornal daily life, and
he can work and exercise." He elaborated that petitioner is
physically fit, exercises regularly, and his exercise test
i ndi cated that "his anaerobic threshold, which is a neasure of
efficiency, was [at] the level of a trained athlet[e].” Tr. | at
80. Wth regard to the risk assessnent, Dr. MKenna expl ai ned
that the nost inportant indicator for someone of petitioner's age
was the finding of a ventricular tachycardia, or arrhythm a,
during a Holter nonitor test. |If the test is normal -- i.e., no
abnormality, "which is associated with, in soneone of
[ petitioner's] age, of about a threefold increased risk of sudden

death,” is found -- it is an accurate predictor that the patient
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"is not at significant risk of a major conplication” and no such

abnormality was found in petitioner's test. Tr. | at 80-81L. O
secondary inmportance in the risk assessnment, according to Dr.
McKenna, was petitioner's blood pressure reaction to an exercise
test. In HCMpatients at risk, systolic blood pressure which is
expected to increase in response to exerci se does not, indicating
henmodynami c instability. Petitioner's blood pressure reaction
was normal, however, indicating, according to Dr. MKenna, that
petitioner can be "very reasonably assured” that he's "at | ow
risk.” Tr. | at 81-82. Finally, a review of petitioner's famly
medi cal history, which Dr. MKenna expl ai ned woul d poi nt out HCM
conplications, indicated "reasonable to very good | ongevity" and
"no premature sudden death.” Tr. | at 83-84. "There's nothing
that would alert you that this is a potentially high risk famly
that is passing on a gene that's particularly nasty and then a
poor prognosis.”™ Tr. | at 84.

Regardi ng the neasurenent of petitioner's left atrial
di rension, Dr. MKenna stated persons have different-sized
hearts, but there is an established range for what is considered
normal by the nedical community. The two primary "corrective
factors"” for this measurenment, as applied by published tables
used to derive a nornmal size neasurenent for a particular
i ndi vidual, are age and body surface area. Tr. | at 85. Using
t hese charts, MKenna derived an upper-limt for normal |eft

atrial dinmension neasurenent for someone of petitioner’s age and
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size as being "about 47 to 48 mm™"™ Tr. | at 88. Dr. MKenna

testified that he and several colleagues re-neasured petitioner's
left atrial dinmension, and consistently found that it was between
47 and 49 mm Dr. MKenna testified that |left atrial dinmension
will increase with age, but that this nmeasurenent woul d be
expected to remain at the upper limt of the normal range. Tr.
at 90.

Based on these observations, and upon being asked at the

heari ng about petitioner's "prognosis for sonme incapacitating

event to come on suddenly,” Dr. MKenna concl uded:

In the context of sonmeone who doesn't
have evi dence of arrhythm a, either by
synptons, is not conplaining of palpitation
or by docunentation on the tape recorder,
Holter nonitor; he hasn't fainted; he has
m | d norphol ogy or hyperpathy; his
henmodynam cs as assessed by exercise testing
is normal or fromour experience he would be
in the upper five to eight percent of our
patient population in terns of what he can
do; he's extrenely fit and that's assessed
and tested objectively[;] in that context,
the slightly large atriumis not a risk and
there's no data to indicate that it is a
risk.

| f you change the context and go away
from sonmeone who is effectively -- if you
change the context and go back to the
referral institution and say, does an
enlarged left atrium associate to risk of
atrial fibrillation; yes, it does. But those
patients -- in isolation it doesn't, but in
t hose patients you'll find other features.
You'll find synptons. You'll find
arrhythm as on the tape recorder. You'l
find the norphology is nore severe.

So, in summary, our assessment is this
mldly or borderline left atrial dinension
does not represent a significant risk of



either atri al fibrilla1t6ion or of major
conplication fromatri al fibrillation.ﬁEI
Tr. | at 94-96.

Dr. Maron testified that HCM "i nvol ves many different
facets" and "there are a nunber of features of the disease that
not all patients have, so we speak of heterogeneity or diversity
as really the nunber one characterization.... [Unpredictability
| would have to say goes with heterogeneity as well.” Tr. | at

229-230. Dr. Maron also testified that synptomatic or mldly

synptomatic patients with HCM can di e suddenly and unexpectedly,

10 When asked at the hearing about Dr. MKenna' s pre-hearing
report, Dr. Maron agreed with the assessnent that petitioner was
at low risk for sudden death, but took issue with Dr. MKenna's
conclusion that petitioner is also not at risk for a non-fatal

i ncapacitating event. "[I]f he neans that nothing is going to
happen because not hi ng has happened, then | would have to
strongly depart because ... in terns of non-fatal incapacitation,

[HCM is unpredictable.” Tr. | at 277. Dr. Maron generally
faulted Dr. McKenna's report for conbining his conclusions about
petitioner's risk of sudden death with an equally-favorable
prognosis of petitioner's risk of experiencing non-fatal

i ncapaci tating events, pointing out that clinical or enpirical
evidence is | acking for adequately predicting risk of non-fatal

i ncapacitating events. Tr. | at 276-284. Wen asked about Dr.
McKenna's inference in his report that it is possible to identify
a low risk cohort for inpaired consciousness, Dr. Mron
testified:

| think that we are certainly a whol e | ot
closer to identifying lowrisk patients for
sudden death in this disease. And | would
agree with Bill MKenna on that. But where
is the evidence for the sanme thing to be said
of inpaired consciousness? | don't know
where those data are, and | think we heard
that it is virtually non-existent.

Tr. | at 284.
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and that sudden cardiac death may be the first synptom of the

di sease. Tr. | at 232-233; Exhibit ("Ex.") A-6.

Dr. Maron testified that "atrial fibrillation is part of"
HCM and that, of the mnority of HCM patients who encounter this
condition, an enlarged left atrium"is our marker for being
predi sposed to develop atrial fibrillation.” Tr. | at 238.
"It's a very tight marker and one that's been used clinically for
along tine." 1d. Dr. Maron characterized atrial fibrillation
as "very inportant ... | can think of no worse clinical situation
probably than having atrial fibrillation in [HCM, at |east for
many patients[.]" 1d. According to Dr. Maron, "[a]trial
fibrillation is a particularly inportant arrhythma in [ HCM
because it develops in the substantial proportion of adult
patients.... Sudden onset of atrial fibrillation often causes
rapid clinical deterioration by reducing diastolic filling ..
and al so reduces cardi ac out put usually as a consequence of high
ventricular rate.” Tr. | at 241. HCM patients experiencing
atrial fibrillation, according to Dr. Maron, could experience the
foll ow ng synptons or conditions: "shortness of breath, chest
pai n, dizziness, near fainting, fainting, cardiovascul ar
deconpensation[.]" Tr. | at 239. It is also possible, according
to Dr. Maron, for HCM patients experiencing atrial fibrillation
"to develop heart failure, even develop clots in the atria even
rather rapidly and have enboli." 1d. Although sone patients

"can go into atrial fibrillation and not realize it," according
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to Dr. Maron, he estinmated that "the vast majority of patients,

let's say eight to nine out of ten, who go into atri al
fibrillation acutely do have synptons, are cognizant they are in
the arrhythm a, and usually have sonme distracting and
unconfortable and i nportant synptonology.” Tr. | at 243.

Turning to petitioner's condition, in particular, Dr. Maron
concluded that petitioner's "risk for a sudden ... incapacitation
or disability is high. Unacceptably high.”™ Tr. | at 251.
Regardi ng petitioner's left atrium neasurenents, Dr. Maron
di scussed the various neasurenments and concl uded that, despite
variations from nmeasurenent to neasurenent, "these are all in the
sanme ball park, so to speak. They place the left atrial dinension
about 50 mllineters, give or take, that's what we're tal king
about.”™ Tr. | at 254-261. Dr. Maron also testified that Dr.
McKenna's application of the left atriumsize chart was
problematic, in that "there's clearly not agreenent anong
cardi ol ogi sts about how to apply it" and that the convention
anong the cardiological comunity is to "regard an upper limt of

40 [mm for the left atriuni nmeasurenment. Tr. | at 287. 1~ and

1 Dr. Maron also testified that Dr. MKenna incorrectly derived
fromthe body surface area chart a nornal upper limt nmeasurenent
of 47 for soneone of petitioner's size and age.

What | think was done earlier was to pl ot

bet ween the 40 and 60 [age] line. You can't
do that. Those data are not conti nuous
between the two lines. Wthin the 40 |line
happens to be patients from|[age] 40 to 59.
That's how those data were assenmbled. It was
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| do take strong disagreenment with the idea that we should

regard, for a man of average size, 47 [rm] as the upper limt of
normal . That just doesn't correspond to daily clinical
cardi ol ogi ¢ practice whatsoever in ny mnd and experience." Tr.
| at 290. Dr. Maron testified that, in his opinion, petitioner
has a larger than normal left atrium and, in terns of risk of
devel oping atrial fibrillation, it is clinically significant.
Tr. | at 291-296; Ex. A-10.

Dr. Maron also testified that, based on his review of a

"non-selected"E]population of 297 HCM patients in the upper

(..continued)
not a continuous spread. So to mark or
extrapol ate between the age lines |ike that
doesn't correspond to the actual raw dat a.
So what you have to do, and |'ve done this
many tines, is use one line or the other that
cones closest to the individual's age. Tr.
at 289-290.

Applying the chart, correctly, according to Dr. Maron, would
yield an upper |imt for normal left atrial size nmeasurenent of
45 mm (and not, as Dr. MKenna testified, of 47 mm for a man of
petitioner's age and size. Dr. Maron also stated, however, that
"I"ve always had trouble with this graph ... about whether it was
truly relevant for left atrial dinmension.” Tr. | at 290.

2 The termrefers to a conscious effort to avoid “referral bias”
or skewed results that m ght occur if the data set were obtained
from"tertiary referral,” for exanple, facilities specializing in
HCM where patient's HCMrel ated conditions are likely to be nore
acute or pronounced than what woul d be found, on average, anongst
the population at large. "These are patients that are not very
selected, in the sense that they are residents of the five upper
M dwest area, they haven't been referred in, nor have they been
referred out. They are largely regional. Not subject to a |ot
of the bias that could be in a population. So this, we feel this
is closer to the real disease, if you like, for lack of a better
term Wthout selection bias.” Tr. | at 262; 312.
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M dwestern states, 18-20 percent had experienced fainting or

severe di zzi ness, and 17 percent had experienced atri al
fibrillation. Tr. | at 262-264; EX. A 8. bl Mor eover, accordi ng
to Dr. Maron, applying the analysis to all 297 patients over a
mean tinme period of eight years, 46 percent had experienced an
i ncapaci tating event (at an average on-set age of 45 years).
LQ.E] Petitioner argues that Dr. Maron's study is flawed, see
Petitioner’'s Brief at 6-7, and is not predictive of petitioner’s
condi tion because none of the underlying patients in Dr. Maron’s
study have the nedical history and synptonms exhibited by
petitioner. See also Tr. 92-94 (Dr. Maron discussing referra
bi as and his opinion that nost “asynptomatic” HCM patients such
as petitioner are generally never identified out of the general
popul ation).

Dr. Poole testified that the FAA denied petitioner's
application for an unrestricted first-class medical certificate

because of "his history of [HCM and its resultant risk for

3 Dr. Maron also referred during his testinony to a simlar
"cohort study describing the disease in another ... regional
popul ation in the Tuscany area, Central Italy.” Tr. | at 265;
Ex. A-7. In that study, which Dr. Maron agreed with as simlar
to his own findings on the upper Mdwest HCM patients, "[a]trial
fibrillation proved to be ... relatively conmon, the percentage
here is 28 percent[.]" Tr. | at 267; Ex. A-7.

4 For purposes of Dr. Maron's study of the 297 patients,
"incapacitating events" were individually tallied as either
fainting, near fainting, severe dizziness, the onset of acute
atrial fibrillation, HCMrel ated sudden death from cardi ac
arrest, or non-fatal HCMrel ated cardiac arrest. Tr. | at 262.
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incapacition.™ Tr. Il at 19. |In particular, according to Dr.

Pool e, the FAA was concerned about petitioner's risk of "syncope,
near - syncope, dizziness, chest pain, shortness of breath, [or]
pal pitations.”™ Tr. Il at 20. Dr. Pool e al so expl ai ned that
petitioner "has a large left atriumwhich would put himat risk
for atrial fibrillation." 1d. According to Dr. Poole, "even the
subtl e incapacitation that may occur with mld distraction due to
pal pitation could ... have serious inplications.”™ Tr. Il at 21.
Dr. Pool e, however, ultinmately deferred to the judgnment of Dr.
Mar on when asked about the FAA's quantification of petitioner’s
“risk of incapacitation in the aviation environnent as a result
of his [HCM.” |Id

At its essence, this case presents us with two conpeting
prem ses, the Adm nistrator’s expert’s apparent belief that an
airman with petitioner’s norphol ogy poses an unacceptable risk
unless it can be shown otherw se, and petitioner’s expert’s
apparent opposite tenet. W find, however, Dr. MKenna's
testinmony as a whole to be nore persuasive, in |arge part because
his analysis is nore focused on the petitioner’s actual
nor phol ogy and synptons. Therefore, although we do not doubt the
statistics cited by Dr. Maron’s studies, we believe Dr. MKenna's
anal ysis of petitioner’s condition to be the nore cogent and

per suasi ve assessnent of the risks they m ght pose to petitioner



22
for sudden incapacitation.E] We therefore conclude, after

conparing petitioner’s evidence to that presented by the
Adm ni strator, that petitioner has carried his burden of
denonstrating that he is nedically qualified to hold an
unrestricted first-class nedical certificate.

ACCORDI NGLY, I T IS ORDERED THAT:

1. Petitioner’s appeal is granted51 and

15 See, e.g., JE at 78-79 (“What is his risk of major
conplication which could produce inpaired consci ousness? The
maj or conplications of hypertrophic cardi onyopathy are
arrhythm a, enboli and sudden death. The annual nortality from
sudden death in major cardiac centres is 1%to 2% The pressure
response during exercise identify the high risk cohort with a
hi gh I evel of sensitivity but |ow positive predictive accuracy
because the majority of patients with any one of the

af orenenti oned risk factors do not go on to die suddenly. The
absence of risk factors however is of high (97% predictive
accuracy for survival and in a nodel which we have recently
devel oped, an individual with M. Wade’s clinical profile would
have 100% survival in six years. What is the risk of an epi sode
of inpaired consciousness that is not fatal? The data set to
address this issue is less well developed than that related to
the identification of patients at risk of sudden death. The
mechani snms of syncope include mycocardi al ischaem a
supraventricular arrhythm a, particularly paroxysnmal atri al
fibrillation and abnormal vascul ar responses, [and] i nappropriate
vaso-dilation[]. Individually these may trigger an epi sode, or,
interact collectively, to cause an episode. M. Wade has never
experienced synptons suggestive of ischaem a or arrhythm a.
Holter nmonitoring and stress thallium scintigraphy have reveal ed
no rel evant abnormalities and vascul ar responses assessed during
bi cycl e exercise were entirely normal.... Al the evidence
suggests that M. Wade has a benign variety of hypertrophic
cardi onyopathy and that he is at very lowrisk of disease related
conplications including episodes of inpaired consciousness.”).

6 The Adm nistrator has noved to strike two rule 48(e) filings
by petitioner. The first filing cites a federal district court
deci si on concerning the adm ssion of expert testinony, and the
second one cites a recent Supreme Court case involving deference
to agency decisions. The notions are granted. As noted by the
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2. The Adm nistrator’s order denying respondent’s

application for an unrestricted first-class medical certificate

is reversed.

HAMVERSCHM DT, GOGLI A, and BLACK, Menbers of the Board, concurred
in the above opi nion and order. BLAKEY, Chairman, did not
participate. CARMODY, Vice Chairman, did not concur, and
submtted the follow ng dissenting statenent:

An ai rman seeking reversal of a denial by the Adm nistrator
of a nedical certificate nust denonstrate, by a preponderance of
the evidence, that he or she is nedically qualified. 1In this
case that neans that the petitioner, an airline pilot, was
obligated to show that, contrary to the judgnent of the Federal
Air Surgeon, the hypertrophic cardi onmyopathy from which he
suffers does not present an unacceptable risk of sudden
i ncapacitation while at the controls of an aircraft. As | read
the record, the petitioner did no nore than establish that there
i s di sagreenent anong top cardi ol ogi sts over the nagnitude of the
ri sk posed by individuals within the general popul ati on who have
a heart condition such as his. | did not find the opinion of his
experts, who did not believe that his condition was a source of
grave concern, so conpelling that it should be preferred over the
equal |y cogent contrary opinion of the Admnistrator’s nedi cal
experts. Consequently, | would affirmthe | aw judge’ s assessnent
that the petitioner had not proved that he was nedically
qualified for an unrestricted first-class nedical certificate.

(..continued)

Adm nistrator, the first filing identifies a case that was
publ i shed nont hs before the appeal brief was filed, and therefore
could have been cited and di scussed in that docunent, and the
second filing contains argunentation relating to the case it
cites that is prohibited by the rule. Rule 48(e) may not be used
to “correct omssions in briefing,” and a party nust seek advance
Board perm ssion before filing what anounts to a suppl enent al
brief.



